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N3 O3 «O 3aWmTe KOHKYpEeHUUMN»
S

0 Cmames 10. 3anpem Ha 3710yrniompebrneHue xo3alcmeyrouum
cyb6beKmom OOMUHUPYHOUWUM 0/10HEHUEM...

o Y. 4. TpeboBaHMA HACTOAWEN CTaTbM HE PACNPOCTPAHAIOTCA Ha
OENCTBUA MO OCYLLECTBNEHUIO UCKIKOYUTENbHDBIX MPAaB Ha pe3ynbTaTbl
WHTEN/IEKTYa/IbHOW AeATEe/IbHOCTU M MPUPABHEHHbIE K HUM CPeacTBa
MHAMBUAYAIN3ALNN topUaAnNYECKoro nvua, cpeacTBa
WHANBMAYaAU3ALUN NpoAYyKUUN, paboT nan ycayr.

o Cmamea 11. 3anpem HA o02paHuU4uUBarOWUE KOHKYpPEeHUUro
coenaweHus xo3falucmesyruwux cybbekmos

o Y. 9. TpeboBaHMA HaAcToAWEN CTaTbM HE PaACNPOCTPAHAIOTCA HaA
cornaweHna o npeaoctaBAeHun U (uam) o6 oTyyXKAeHUM npasa
MCMNONb30BaHNA pe3ynbTaTa MHTENNIEKTYabHOU AeATeNbHOCTU UK
cpeactBa MHAMBMAYANU3aALMKM  HOPUAMYECKOrO  NLA, CpeacTsa
NHAMBUAYANN3ALUM NPOAYKLMN, PABOT AU yCayr.



N3 npegnaraslimxca nonpasok B O3

«O 3aWnMTe KOHKYpeHUunm»
n$

0 B ct. 3: «lonoxeHua HactodAwero ®eaepanbHOro 3aKoHa
nognexar npPUMEHEHUID K OTHOLWIEHMAM, CBSI3aHHbIM C
obpaweHnem TOBapoOB, NPOU3BEAEHHbLIX C WUCMNONb30BaHUEM
UCKNIOYUTENbHBLIX MPaB Ha pe3ynbTaTbl MUHTENNEKTYa/IbHOM
AEATENbHOCTU, ecnu cornaweHuns (oencrems), cBA3aHHble C
MCNONb30BaHMEM  WUCKAOYUTENbHLIX NpaB, HanpaB/eHbl Ha
HeaoNnyLlleHWe, orpaHUYeHne UAK YCTPaHEHWE KOHKYpeHUUn npu
0bpalleHNN COOTBETCTBYHOLLIMX TOBAPOBY».

O B cT. 4: «TOBap — 0OBEKT rpaxkAaHCKMUX nNpaB (B Tom yncne pabora,
ycayra, BK/AHOYaA UHAHCOBYH YCAYry), 3a MUCKAIOYEHMEeM
OXpPaHAEMbIX Pe3y/NbTaTOB WMHTEN/IEKTYa/IbHOU [AEeATEeNIbHOCTU WU
NPUpPaBHEHHbIX K HUM cpeacTs NHANBUAYANN3ALUN
(MHTennekTyanbHas CcobOCTBEHHOCTb), NpeAHAa3HAYeHHbIN ANS
npoaaxu, obmeHa nam MHOro BeeaeHua B 06opoT»

0 Ybpatb 4. 4 c1. 10 (3ameHunTb) M 4. 9 cT. 11, TO ecTb OTMEHUTb
OFOBOPKM O HEMNPUMEHEHUM 3aMNpPeToB B OTHOWEHUU cPepbl
obpauweHna PN



RCTaTH, Kak Bbl KOmmepunannsmnpyete

PME?
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YTo npepnaraetca tenepb

0 YbpaTtby. 4 cT. 10 (3ameHnTb) 4. 9 cT. 11, TO ecTb
NPOCTO OTMEHUTb OTOBOPKN O HEMPUMEHEHUMN
3anpeToB B OTHOLWEHUKU chepbl obpaleHmna PU

0 U. Aptembes, pykosoautesnb PAC Poccun: «O4veHb
MHOrO 6b110 Pa3roBOPOB MO MHTEN/IEKTYA/IbHOM
cobctBeHHOCTM. Cenyac B TOM BEPCUM 3aKOHOMPOEKTA,
KOTOPYO Mbl Npeasiaraem, Boobule B Halwmnx «boeBbIxX»
CTaTbAX byaeT oTCyTCTBOBATb YNOMUHaHMe 06
MHTEN/IEKTYa/IbHOM COBCTBEHHOCTU. HeT, BCe paBHO
HaLWM ONMOHEHTbI FOBOPAT HAM, YTO 3TO byaeT
HACTYNAEHMNE Ha NHTENJIEKTYaIbHYO COOCTBEHHOCTb.
MHe KaxeTcsa, 3TO y»Ke 13 TeaTpa abcypaa».
(«KommepcaHT», 12.03.2014)



Y10 moxKeT bbITb, €CNn He 3aWUTUTb

KOHKYpeHUuuto B cpepe obpaweHmna PU
I

O «B 6anxanwee Bpems Ha eBPONENCKOM PblHKE NOABUTCA HOBasA
pa3paboTKa amepunKaHCKOM papmakonormyeckom pupmeol Gilead -
npenapat "CodocbyBup", nokasasLwnim peBoONOLNOHHbIE
pe3ynbTaThbl B UCMbITAHMAX HA NauueHTax, 6onbHbIX renatutom C.
<...> [1lpn 3TOM B NONOBUHE CNy4YaeB He HabntoaaeTcss HUKAKUX
Nob60o4YHbIX 3PPEeKTOB BO3AENCTBMA MEANUKAMEHTAY.

0 «[llpenapaTt 0Ka3anca HAaCTO/IbKO 4OPOrMMm, YTO, NO OLLEHKAM
5KOHOMMCTOB, byaeT aoctyneH He 6onee yem 10 npoueHTam
HYXXaawwmxca B iedyeHuu ot renatmta C. Bo PpaHumm
NOACYMNTANN, YTO TOZIbKO CTOMMOCTb codpocbyBupa Ha 24-
HeAeNbHbIN KYPC e4eHUA coCTaBUT MMHUMYM 90 TbicAY eBpo. A
BeAb 3TUM HE OrpaHNYMBALOTCA NOTPEOHOCTM NauueHTa. 370,
yTBepXKaatoT akcnepTbl, B 100 pa3 Bbiwe cebectTonmocTu camoro
npenaparal»

(http://radiovesti.ru/article/show/article 1d/133353; 12 anpens
2014r.)



http://radiovesti.ru/article/show/article_id/133353

N Toroa npuxoauTca AENCTBOBATL?
o 4

It is worth noting that a report issued earlier this year from the Global Commission on
Drug Policy, which includes former Federal Reserve Chairman Paul Volcker and

billionaire businessman Richard Branson, suggested that compulsory licenses
should be pursued when pricing talks with drugmakers fail.

(Silverman, E. Will The New Hepatitis C Drugs Trigger A Battle Over Cost? / Forbes,
11.11.2013)

Ct. 1362 TK PO®. MpuHyanTenbHaa amueH3na Ha nsobpeteHne, NONE3HYO MOAE/b UU
NPOMbILWNEHHbIN 06pa3el,

Ct. 23 3 «O 3awmTe KOHKypeHUmnmn». NonHOMOYNA aHTUMOHOMNO/ILHOIO OpraHa
1. AHTUMOHONO/IbHbIN OPraH OCYLLECTBAAET caeaytowme NnoaHoMouuna: <...>

2) BblAaET B C/ly4anx, YKa3aHHbIX B HacToawem PeanepasibHOM 3aKOHe,
X03AUCTBYIOWMM CyObEKTaM 06A3aTeNIbHbIE A5 UCNOJIHEHMA NPeANUCaHUA:

<..>

H) O COBEpPLUEHUN AEACTBMIN, HaNpPaBAEHHbIX Ha obecneYyeHne KOHKYPEeHL N, B TOM
yncne o6 obecneuyeHnn B yCTaHOBNEHHOM peaiepanbHbIM 3aKOHOM MU UHBIMMU
HOPMaTMBHbIMKM NPABOBbIMM aKTaMM NOPALAKE AO0CTYNA K NPOU3BOACTBEHHbIM
MOLLHOCTAM Unn HPopmaLMK1, 0 NPeA0CTaBAEHUN B YCTaHOBEHHOM
denepanbHbIM 3aKOHOM UM UHBIMWU HOPMATUBHbLIMM MPABOBLIMW aKTaMM
nopAAKe npaB Ha 06bEKTbl OXPaHbl NPOMbILL/IEHHOW COBCTBEHHOCTM!...



Ho ecnu 3awmwaTth, nocieacrsms

TdKXe HEOHHO3HaLIHbI
_ 8 |

0 MoXeT bbiTb, ec/in bbl LeHa bblna HUXKe, TO U
NleKapcTBa 6bl He 6bl10?

Of course production costs are not the only costs
which determine price of a drug, the clinical trials
for FDA approval and R&D costs must also be

taken into consideration.

(http://spicyip.com/2013/11/i-mak-files-pre-grant-opposition-against-gileads-
antiviral-drug-sofosbuvir.html)
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EUROPEAN COMMISSION
PRESS RELEASE

Brussels, 21 March 2014

Antitrust: Commission adopts revised competition
regime for technology transfer agreements

The European Commission has adopted new rules for the assessment of technologye the following:

e« The revised regime continues to reflect that licensing is in most cases pro-
competitive. The Commission has made incremental improvements to the current

renime  whirh overall received nnsitive feedback from stakeholders in the twn
PUIL COHSUILALIT IS,

+ New guidance on "patent pools": Patent pools can give companies cheaper and
easier access to necessary intellectual property rights, such as standard essential
patents, by establishing a one-stop-shop. Recognising the often pro-competitive
nature of patent pools, the creation of and licensing from patent pools now benefits
from a safe harbour in the Guidelines.

« A more prudent approach on clauses that could harm competition and
innovation: Certain types of clauses are no longer automatically exempted from
antitrust rules but have to be assessed case-by-case. These are clauses which
allow the licensor to terminate a non-exclusive agreement if the licensee challenges
the validity of the intellectual property rights, and clauses that force a licensee to
license any improvements it makes to the licensed technology to the licensor on an
exclusive basis.
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SULLIVAN & CROMWELL LLP

Qs_im, the new TTBER and Guidelines subject additional licensing agreements to EU review ar:iT:‘D.
pes of agreements that had enjoyed safe-harbor protection under the existing rules. Among-et

changes, as of May 1 the TTBER safe harbors will no longer apply to:

* Exclusive grant-back or assignment clauses for improvements to licensed technology; and

* Provisions that allow the licensor to terminate the license if the licensee challenges the validity of the
licensed intellectual property right, although licensors can terminate the exclusivity granted to the
licensee in response to such a challenge without losing the protection of the TTBER.

In addition to explaining the TTBER changes, the new Guidelines contain considerably expanded
discussion regarding the EU competition law analysis of settlement agreements and technology pools,

including the factors likely to make such agreements compliant with EU competition law. The additional




OTHOWEeHMe K NaTeHTHbIM Ny/1am
I

0o Second, the new Guidelines expressly state that the creation and
operation of the pool will generally fall outside the prohibition of Article

101 irrespective of the market position of the parties if the following
conditions (which are also set out in the current Guidelines) are met:

o Participation in the standard and pool creation process is open to all interested
parties.

o Sufficient safeguards are adopted to ensure that only essential technologies
(which therefore by necessity are also complements) are pooled.

o Sufficient safeguards are adopted to ensure that exchange of sensitive
information is restricted to what is necessary for the creation and operation of
the pool.

o The pooled technologies are licensed into the pool on a non-exclusive basis.

o The pooled technologies are licensed out to all potential licensees on FRAND
terms.

o The parties contributing technology to the pool and the licensees are free to
challenge the validity and the essentiality of the pooled technologies.

o The parties contributing technology to the pool and the licensee remain free
to develop competing products and technology.



[Tfporpamma nccnegoBaHUM

basoBas cutyauma | Cnabas sawumra JKCKN03UBHOCTb TexHonorunyeckoe
WHTEeN. NpaB MHHOBaLMIA nnpepcreo /
(nuparcTBO) TexHonoruuyeckas
KOHKypeHLuA
OTcyTtcTBUNE Mep (WactuTko, KypamH, 2014, rotoBuTCA)
KOHKYPEHTHOM
NOAUTUKM Wactutko, KypamnH (2012) — «Bonpocsl
3KOHOMMKMY,
LieHosble LLlacTuTKo, KypamH (2011) — Competition
npeanncaHna Policy International
(KoHTpONb
ueHoobpasoBaHUA)
ObAsaTtenbHoe (lWactnTtko,
AMLEH3NPOBAHME LWactuTtko, KypamH (2014) — HKypHan KypawH, 2014,

HoBol aKOHOMMYECKOW accoumnaumnm
roToBUTCA)
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Mopenb c 1, 2 unn N pupmamm
JInHenHana yHKUMA cnpoca Ha KoHeyHbiM ToBap P =a—bQ

HensmeHHble cpeaHue 1 npeaenbHble N3aepku C KoTtopblie MOryT
CHUXKaTbCA A0 Cq NpY BHEAPEHUM NHHOBALUK

HeobxoammocTtb nepBoHavanbHbIX nHBectnumn X 8 R&D
B3anmopencreme yKopeHmnswmnxca pmupm no KypHo
Bo3amorkHocTb nosisneHna N eanHML KOHTpapaKTHOM NPOoAYKLMK

Bo3moKHOCTb 0653aTe/IbHOTO MM A06POBONBLHOIO
INLUEH3UPOBAHMA C yniaTom B3Hoca F

OueHnBaeTca MaKCUMAJIbHbIM SKOHOMWYECKM 0OOCHOBAHHbIN ANA
npeanpuHUMATENIEN YPOBEHb MHBECTULMIN B UHHOBALLMOHHbIE
npoeKtbl M
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policy is present policy is absent
Intellectual property
is protected | Il

Intellectual property
is NOT protected I v




Situation Il

o Effective antitrust policy

o Property rights are NOT protected

P Result:
Market quantity = Q,
Entrepreneur’s quantity = Q,,
Entrepreneur’s price = c+X/Q,
Pirates’ quantity = N
Pirates’ price = ¢
"""""""""""""""""""" Expected profit of
entrepreneur < 0 market
will not be created

c+X/Q,

- _ X _ '!?HI
Expected profit of entrepreneur = My = (c + —] O — X —cQy = 5"1'(—— l] <0
Q; @,
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0 Ha ogHOM 13 BAnMMXKaNLWLNX CEMUHAPOB...

0 Cnacubo 3a BHMUMaHue!



